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COLLECTION  OF  TAXES  BY  FORECLOSURE 


By  Clifford  P.  Fell 


Buffalo 

The  power  to  impose  and  collect  taxes  is  one  of  tlie  most 
essential  functions  of  government  and  yet  owing  to  the 
nature  of  this  power  conferred  by  Constitution  it  comprises 
^  a  most  intricate  and  troublesome  branch  of  law.  Funda¬ 
mentally,  no  tax  is  just  if  inequitably  distributed,  and  equity 
cannot  easily  prevail  where  one  is  required  to  pay,  while 
another  either  through  imperfect  systems  or  administrations 
is  permitted  to  escape.  The  delinquent’s  share,  if  not  paid 
by  him,  must  be  contributed  by  another.  The  importance, 
therefore,  of  providing  efficient  laws  for  the  collection  of 
taxes  is  so  apparent  as  to  require  no  argument.  While  it  is 
true  that  results  attainable  under  any  law  are  largely  de¬ 
pendent  upon  the  efforts  of  officials  in  charge  of  administer¬ 
ing  them,  it  is  equally  true  that  inefficient  laws  hamper  and 
^^^cjlmit  the  usefulness  of  any  official  who,  if  provided  with 
proper  tools,  might  more  fully  render  to  the  public  the  service 
it  demands. 

In  considering  the  subject  Collection  of  Taxes  by  Fore- 
-  closure,”  it  seems  proper  to  first  briefly  review  the  provisions 
of  our  State  Tax  Law  now  in  force  for  the  collection  of 
"  taxes.  Approximately  one  hundred  sections  of  the  State  Tax 
^  Law  as  consolidated  in  1909  are  devoted  to  this  important 
‘7'  phase  of  the  subject.  These  sections  many  of  which  have 
/'  been  adopted  without  substantial  change  from  the  Tax  Law 
of  1896  (chapter  908),  and  have  undergone  comparatively 
few  amendments  since  that  time,  provide  a  more  or  less 
cumbersome  and  intricate  system  for  the  enforcement  of  the 
collection  of  delinquent  taxes  by  a  comptroller’s  or  county 
treasurer’s  sale  at  public  auction,  of  the  real  estate  taxed, 
followed  in  due  time  after  publication  of  notice  by  the  issu- 
I-  ance  (by  the  Comptroller  or  County  Treasurer)  of  tax 
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deeds  or  conveyances  which  are  presumed  in  a  given  period 
thereafter  (and  upon  a  further  failure  of  redemption)  to 
ripen  into  a  title  in  fee  simple. 

While  it  may  be  admittedly  unwise  to  disturb  statutes 
which  have  been  litigated  through  the  higher  courts  and 
pronounced  effective  in  accomplishing  the  results  sought,  for 
the  sake  of  changing  their  form,  justification  is  not  lacking 
for  their  alteration  when  it  appears  that  their  practical 
operation  is  such  as  to  place  unreasonable  limitation  upon 
the  efficiency  of  this  power  of  the  government  to  collect  the 
taxes  it  imposes.  The  State  Board  of  Tax  Commissioners  as 
well  as  the  New  York  Tax  Reform  Association  have  been 
instrumental  in  bringing  about  many  needful  changes  in  our 
Tax  Law  and  though  some  progress  has  been  made,  many 
warranted  improvements  suggested  have  not  as  yet  been 
adopted.  However,  all  progress  along  this  or  any  other  line 
is  largely  dependent  upon  the  popular  interest  aroused  and 
popular  support  received,  and  it  is  gratifying  to  see  that  this 
is  on  the  increase. 

In  considering  the  enactment  of  tax  laws  two  fundamentals 
must  be  borne  in  mind.  First,  the  necessity  of  placing  in 
the  treasury  the  full  proceeds  of  any  fax  levy  with  all  pos¬ 
sible  promptness  in  order  that  the  machinery  of  government 
may  proceed  in  an  orderly  and  systematic  manner.  Second, 
throwing  about  the  taxpayer  such  safe-guards  as  may  be 
necessary  to  protect  him  from  lawless  deprivation  of  his 
property  and  secure  him  in  his  constitutional  rights  as  a 
citizen. 

We  have  then  to  consider  the  means  or  system  to  be  em¬ 
ployed  in  the  process  of  collection,  and  this  brings  us  to  a 
discussion  of  present  methods  as  provided  in  the  State  Tax 
Law  in  comparison  with  more  modern  and  scientific  methods 
which  prevail  in  various  communities.  As  previously  stated, 
the  Tax  Law  provides  a  system,  the  ultimate  operation  of 
which  is  to  produce  a  tax  title,  and  while  in  some  instances 
a  tax  title  thus  acquired,  in  view  of  the  low  value  of  the 
property  involved,  may  leave  nothing  to  be  desired,  unless 
the  method  of  obtaining  same  needs  modification,  yet  as  an 
exclusive  remedy  it  has  proven  cumbersome,  inadequate  and 
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out  of  date.  Having  at  all  times  in  mind  the  proper  pro¬ 
tection  of  the  delinquent,  laws  should  be  so  framed  as  to 
make  certain  the  payment  of  all  taxes  without  needless  de¬ 
lays.  The  most  approved  method  of  bringing  this  about, 
and  that  which  is  generally  in  vogue,  is  by  a  sale  or  transfer 
of  the  tax  lien,  thereby  placing  in  the  treasury  the  full  un¬ 
paid  balance  of  tax  delinquencies.  But  it  is  manifest  that 
in  order  to  obtain  purchasers  for  such  liens  the  investment 
must  be  made  so  attractive  and  secure  as  to  invite  investors. 
In  other  words,  the  correctness  and  legality  of  the  assessment 
should  be  guaranteed,  and  the  means  of  enforcement  should 
be  so  effective  as  to  leave  little  or  no  chance  of  final  escape. 

The  opinion  has  so  long  been  held  that  a  tax  title  is  no 
title  at  all,  that  it  is  now  found  difficult  to  dignify  such  a 
title  sufficiently  to  market  it  without  recourse  to  the  courts ; 
nor  is  it  long  since  that  the  courts  were  inclined  to  give 
attentive  ear  to  the  pleading  of  a  delinquent  who  sought  to 
recover  the  property  which  he  had  lost  through  his  own 
laches  and  failure  to  meet  his  just  obligation  to  the  State. 
Indeed,  it  is  a  matter  of  such  common  knowledge  that  tax 
titles  in  practically  every  community  have  so  long  been  the 
oh  jest  of  redicule,  thereby  rendering  such  titles  unmarketable 
without  recourse  to  the  courts,  involving  long  and  tedious 
litigation,  that  further  proof  or  evidence  of  the  undesirability 
of  a  system  which  provides  the  same  as  an  exclusive  remedy 
seems  unnecessary.  My  observation  of  the  workings  of  such  a 
system,  leads  to  the  conclusion  that  it  deprives  the  investment 
of  that  security  and  attractiveness  which  invites  the  invest¬ 
ment  of  capital  therein,  and  if  unattractive  to  the  indi¬ 
vidual,  as  a  practical  proposition,  would  prove  less  attractive 
to  the  State  or  municipality. 

Without  intending  to  unduly  digress  from  the  subject  as¬ 
signed  I  feel  that  the  character  of  the  lien  and  its  sale  are 
so  closely  related  to  the  subject  of  its  enforcement  that  some 
few  further  observations  might  be  in  order.  It  must  be 
admitted  that  if  all  taxable  property  is  to  hear  its  burden  of 
taxation,  then  taxes  should  be  a  lien  until  paid  and  the 
remedy  for  their  enforcement  concurrent  therewith.  For 
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obvious  reasons  the  State,  county  or  municipality  should 
reserve  the  right  to  become  the  purchaser  in  the  absence  of 
other  purchasers,  and  as  a  measure  of  competition  at  the 
time  of  sale  or  transfer  of  such  lien  the  rate  of  interest  at 
which  the  tax  lien  Avill  be  carried  by  the  purchaser  is  mani¬ 
festly  more  scientific  in  its  workings  than  the  cumbersome 
methods  usually  employed  and  with  which  most  of  you  are 
no  doubt  familiar.  Under  such  a  system  of  competition  a 
direct  benefit  is  conferred  upon  the  delinquent.  The  remedy 
providing  for  the  issuance  of  tax  titles  should  likewise  be  con¬ 
tinued  and  would  serve  its  purpose  where  a  more  expensive 
remedy  was  seemingly  unjustified,  or  not  desired,  but  I  sub¬ 
mit  that  all  prerequisites  to  the  final  vesting  of  title  and 
right  to  possession  thereunder  should  be  dispensed  with  be¬ 
fore  any  conveyance  is  made;  thereafter  by  tying  up  the 
loose  ends  with  a  reasonable  statute  of  limitations,  our  tax 
title  would  seem  to  be  as  effective  as  it  can  be  made. 

Notwithstanding  the  fact  that  all  possible  care  may  have 
attended  the  perfecting  of  such  a  title,  it  is  well  known  that, 
in  practice,  lawyers  will  not  generally  pass  such  titles  upon 
a  sale  thereof,  nor  will  they  pass  them  in  any  instance  to 
my  knowledge  for  the  purpose  of  mortgage  loans,  unless,  of 
course,  all  legal  questions  have  been  favorably  passed  upon 
by  the  courts,  for  it  must  be  remembered  that  the  proceed¬ 
ing  provided  by  statute  for  the  perfecting  of  titles 
under  tax  sale  and  the  issuance  of  a  deed  thereafter  is 
purely  an  administrative  function,  and  in  no  sense  a  judicial 
determination  or  conclusion,  with  the  natural  result  that  the 
acts  of  the  officials  connected  therewith  from  the  time  of  the 
levy  of  the  tax  to  the  issuance  of  the  deed  or  tax  title  are 
subject  to  review  by  the  courts. 

For  the  reasons  assigned  as  well  as  many  others  of  com¬ 
mon  knowledge,  it  is  apparent  that  some  additional  remedy 
is  necessary,  but  inasmuch  as  the  present  provisions  for  tax 
sales  and  the  comparatively  inexpensive  proceeding  for  the 
taking  of  tax  titles  is  effective  in  producing  the  major  portion 
of  our  redemptions,  my  own  notion  is  that  such  further 
remedy  be  an  alternative  one  so  designed  as  to  make  it 
efficient  in  dealing  with  the  more  aggravated  class  of  de- 


linquencies,  and  either  postponing  its  operation  until  the 
application  of  a  remedy  so  expensive  is  warranted,  or  pro¬ 
viding  a  means  to  the  taxpayer  of  avoiding  the  untimely 
addition  of  such  expense  for  a  certain  limited  time  by  his 
payment  of  interest  or  otherwise. 

The  collection  of  taxes  by  foreclosure  is  by  no  means  a 
new  remedy,  and  it  is  needless  for  me  to  discuss  in  detail 
the  various  steps  necessary  to  be  taken  in  the  conduct  of 
such  a  proceeding.  In  most  instances  where  the  foreclosure 
system  is  employed  in  enforcing  taxes  the  practice  and  rules 
are  governed  by  the  code  provisions  in  reference  to  actions 
for  the  foreclosure  of  mortgages,  but  it  might  be  well  here 
to  point  out  the  distinction  between  a  title  acquired  there¬ 
under  and  one  resulting  from  tax  sale,  and  the  subsequent 
issuance  of  tax  deed.  As  has  been  said  the  statutory  pro¬ 
visions  for  sale  and  issuance  of  deed  is  but  one  of  the  various 
administrative  acts  of  the  officials  connected  therewith,  which 
acts  are,  of  course,  open  to  review  by  the  courts;  whereas 
the  action  brought  for  the  foreclosure  of  a  tax  lien  is  a 
judicial  proceeding,  and  if  proper  jurisdiction  by  statute, 
the  court’s  judgment  is  final  and  conclusive.  The  rule  of 
estoppel  operates  as  to  all  parties  or  matters,  which  might 
have  been  heard  or  presented  in  defense  to  the  application 
for  such  judgment.  In  other  words,  the  judgment  of  a  court 
of  competent  jurisdiction  is  regarded  as  the  final  and  con¬ 
clusive  determination  of  the  question  litigated,  and  forever 
sets  at  rest  such  controversy,  and  amounts  to  what  is  known 
in  law  as  Kes  Judicata.” 

Some  of  the  States  long  since  discovered  the  inefficiency 
of  tax  titles  and  adopted  foreclosure  as  a  means  of  enforcing 
taxes,  for  the  reason  that  it  permitted  in  one  operation  of  an 
adjudication,  or  a  judicial  determination  of  those  questions 
so  frequently  raised  in  connection  with  tax  titles.  In 
Illinois,  Kansas,  Kebraska  and  a  number  of  other  States, 
laws  for  the  enforcement  of  tax  liens  by  foreclosure  have 
been  adopted.  In  fact,  in  Kew  York  State  we  find  that 
many  of  the  cities,  operating  under  special  laws,  have  caused 
the  enactment  of  provisions  which  permit  of  the  foreclosure 
of  tax  liens.  The  city  of  Kochester,  I  think,  may  be  regarded 
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as  one  of  the  pioneers  along  this  line  in  New  York  State. 
New  York  city,  Buffalo,  Syracuse,  and  several  other  cities 
and  counties  are  now,  and  have  been  accomplishing  most 
excellent  results  under  more  or  less  similar  provisions. 
Every  city  charter  which  I  have  read  wherein  provision  is 
made  for  the  foreclosure  of  tax  liens,  differs  in  some  respects, 
more  or  less  important,  from  the  other.  The  city  of  Kochester 
under  its  revised  charter,  which  also  amended  its  sections 
providing  for  foreclosure  of  tax  liens  (chapter  755  of  the 
Laws  1907)  ;  the  city  of  Niagara  Falls  under  revised  char¬ 
ter  (chapter  300,  Laws  1904),  and  the  city  of  Syracuse 
under  a  more  recent  act  (chapter  385,  Laws  1911),  all  pro¬ 
ceed  with  the  enforcement  of  tax  liens  by  foreclosure  to  be 
brouglit  by  the  city.  In  the  case  of  Eochester  and  Niagara 
Falls,  where  no  tax  sale  is  had,  it  is  obvious  that  such  pro¬ 
ceeding  would  be  available  only  to  the  city,  but  under  the 
charter  of  Syracuse  wherein  provision  is  made  for  tax  sale, 
it  is  difficult  to  see  wherein  the  law  is  strengthened  by 
limiting  this  remedy  to  the  city  alone,  thereby  depriving  the 
tax  investment  of  an  important  feature,  which  should  make 
it  more  secure  and  attractive.  To  my  mind  such  limitation 
is  a  positive  disadvantage.  However,  the  cities  of  Niagara 
Falls  and  Eochester  without  a  tax  sale,  but  wholly  dependent 
upon  foreclosure  provisions  have  been  able  through  aggres¬ 
sive  officials,  aided  by  these  foreclosure  provisions  to  accom¬ 
plish  commendable  results.  And  yet,  in  both  these  localities, 
I  know  of  niunerous  cases  where  foreclosure  has  worked  a 
distinct  hardship,  both  to  the  city  and  to  the  property  owner, 
for  the  reason  that  the  property  was  of  too  low  value  to 
warrant  the  expensive  proceeding  of  foreclosure,  whereas  the 
less  expensive  step  preceding  the  taking  of  the  tax  title 
would  in  most  instances,  which  have  came  to  my  notice,  re¬ 
sult  in  redemption  and  the  preservation  of  the  property  to 
the  owner.  Notwithstanding  the  so-called  handicap,  as  I 
regard  it,  which  has  been  placed  on  the  Syracuse  Act,  and 
which  would  naturally  tend  to  discourage  the  investment  of 
capital  in  the  purchase  of  tax  liens,  I  have  no  doubt  that  the 
city  will  find  it  possible  to  largely  increase  and  facilitate 
collections  by  means  of  their  new  foreclosure  provisions. 


Under  the  tax  foreclosure  provisions  of  the  city  of  Uew 
York  (chapter  490,  Laws  1908),  as  well  as  under  the  pro¬ 
visions  of  law  relating  to  the  city  of  Buffalo  (chapter  384, 
Laws  of  1909,  as  amended)  and  the  county  of  Erie  (chapter 
383,  Laws  1909),  the  remedy  of  foreclosure  is  not  limited 
to  the  city  alone,  hut  is  made  available  to  the  holder  of  the 
tax  lien,  whoever  it  maj  be,  avoiding  any  discrimination  in 
this  respect  as  between  the  city  and  individual  holders. 

There  is  probably  no  community  wherein  the  need  of  re¬ 
vised  and  scientific  methods  for  enforcement  of  taxes  seemed 
more  urgent  than  in  the  city  of  ^Tew  York,  with  its  five 
boroughs,  each  loaded  down  with  tax  delinquencies,  and 
which  the  current  reports  now  show  have  been  so  substan¬ 
tially  reduced  as  to  place  beyond  question  the  wisdom  of  the 
adoption  of  foreclosure  as  a  final  remedy,  and  this,  though 
these  provisions  have  only  recently  become  operative  and 
available.  Similar  results  have  followed  the  efforts  of 
officials  in  the  city  of  Buffalo,  county  of  Erie  and  every  other 
community  wherein  this  remedy  of  foreclosure  has  been 
provided.  The  idea  is  held  by  many,  who  have  dealt  with 
the  subject  of  tax  delinquencies,  that  the  payment  of  taxes 
is  largely  a  matter  of  habit  and  education,  and  in  some 
communities  where  severe  penalties  or  effective  remedies  far 
nonpayment  are  in  vogue,  promptness  in  payment  is  the 
rule.  It  is  my  experience  and  belief  that  in  cases  where 
payment  by  the  owner  is  possible  at  all,  and  the  threat  of  tax 
deed  will  not  produce  it,  the  first  step  taken  in  a  foreclosure 
of  the  tax  lien  will  bring  it  about  without  delay,  and  in 
cases  where  such  payment  is  not  possible,  the  application  of 
the  remedy  would  seem  warranted,  if  justice  and  equity  is 
to  be  done  between  taxpayers,  and  the  theory  of  the  tax  law 
worked  out,  namely,  that  all  property  not  exempt  from  tax¬ 
ation  shall  pay  taxes. 

The  recent  amendment  of  the  Tax  Law  providing  for  the 
making  of  the  assessment  against  the  land  (in  rem)  instead 
of  against  the  person  (in  personam)  is  one  important  step 
in  the  right  direction.  This  amendment  takes  the  statute 
beyond  the  operation  of  the  rule  laid  down  in  the  leading 
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case  of  Stewart  against  Crjsler  ”  (100  IST.  Y.  378),  in 
which  the  court  holds  that  where  lands  of  a  nonresident  of 
the  county  are  occupied  by  a  resident  of  the  town  wherein 
they  are  situated,  they  must  be  assessed  to  the  occupant. 
They  may  not  lawfully  be  assessed  to  the  owner,  or  as  non¬ 
resident  lands,  and  such  an  assessment  is  void.”  Now  if 
provided  with  foreclosure  provisions  as  an  additional 
remedy,  making  possible  the  bringing  of  an  action  in  rem  ” 
wherein  res  judicata  ”  is  the  ultimate  conclusion,  it  would 
seem  that  a  fairly  perfect  system  has  been  devised. 


